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mined or produced in a designated
country may also be used.

[75 FR 53165, Aug. 30, 2010]

25.603 Exceptions.

(a)(1) When one of the following ex-
ceptions applies, the contracting offi-
cer may allow the contractor to incor-
porate foreign manufactured construc-
tion materials without regard to the
restrictions of section 1605 of the Re-
covery Act or foreign unmanufactured
construction material without regard
to the restrictions of the Buy Amer-
ican Act:

(i) Nonavailability. The head of the
contracting activity may determine
that a particular construction material
is not mined, produced, or manufac-
tured in the United States in sufficient
and reasonably available commercial
quantities of a satisfactory quality.
The determinations of nonavailability
of the articles listed at 25.104(a) and
the procedures at 25.103(b)(1) also apply
if any of those articles are acquired as
construction materials.

(i1) Unreasonable cost. The con-
tracting officer concludes that the cost
of domestic construction material is
unreasonable in accordance with 25.605.

(iii) Inconsistent with public interest.
The head of the agency may determine
that application of the restrictions of
section 1605 of the Recovery Act to a
particular manufactured construction
material, or the restrictions of the Buy
American Act to a particular unmanu-
factured construction material would
be inconsistent with the public inter-
est.

(2) In addition, the head of the agen-
cy may determine that application of
the Buy American Act to a particular
unmanufactured construction material
would be impracticable.

(b) Determinations. When a determina-
tion is made, for any of the reasons
stated in this section, that certain for-
eign construction materials may be
used—

(1) The contracting officer shall list
the excepted materials in the contract;
and

(2) For determinations with regard to
the inapplicability of section 1605 of
the Recovery Act, unless the construc-
tion material has already been deter-
mined to be domestically nonavailable
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(see list at 25.104), the head of the agen-
cy shall provide a notice to the FED-
ERAL REGISTER within three business
days after the determination is made,
with a copy to the Administrator for
Federal Procurement Policy and to the
Recovery Accountability and Trans-
parency Board. The notice shall in-
clude—

(i) The title ‘“‘Buy American Excep-
tion under the American Recovery and
Reinvestment Act of 2009°’;

(ii) The dollar value and brief de-
scription of the project; and

(iii) A detailed justification as to
why the restriction is being waived.

(c) Acquisitions under trade agreements.
(1) For construction contracts with an
estimated acquisition value of
$7,804,000 or more, also see subpart 25.4.
Offers proposing the use of construc-
tion material from a designated coun-
try shall receive equal consideration
with offers proposing the use of domes-
tic construction material.

(2) For purposes of applying section
1605 of the Recovery Act to evaluation
of manufactured construction mate-
rial, designated countries do not in-
clude the Caribbean Basin Countries.

[75 FR 53166, Aug. 30, 2010]

25.604 Preaward determination con-
cerning the inapplicability of sec-
tion 1605 of the Recovery Act or the
Buy American Act.

(a) For any acquisition, an offeror
may request from the contracting offi-
cer a determination concerning the in-
applicability of section 1605 of the Re-
covery Act or the Buy American Act
for specifically identified construction
materials. The time for submitting the
request is specified in the solicitation
in paragraph (b) of either 52.225-22 or
52.225-24, whichever applies. The infor-
mation and supporting data that must
be included in the request are also
specified in the solicitation in para-
graphs (c¢) and (d) of either 52.225-21 or
52.225-23, whichever applies.

(b) Before award, the contracting of-
ficer must evaluate all requests based
on the information provided and may
supplement this information with
other readily available information.

(c) Determination based on unreason-
able cost of domestic construction ma-
terial.
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(1) Manufactured construction material.
The contracting officer must compare
the offered price of the contract using
foreign manufactured construction ma-
terial (i.e., any construction material
not manufactured in the United States,
or construction material consisting
predominantly of iron or steel and the
iron or steel is not produced in the
United States) to the estimated price if
all domestic manufactured construc-
tion material were used. If use of do-
mestic manufactured construction ma-
terial would increase the overall of-
fered price of the contract by more
than 25 percent, then the contracting
officer shall determine that the cost of
the domestic manufactured construc-
tion material is unreasonable.

(2) Unmanufactured construction mate-
rial. The contracting officer must com-
pare the cost of each foreign unmanu-
factured construction material to the
cost of domestic unmanufactured con-
struction material. If the cost of the
domestic unmanufactured construction
material exceeds the cost of the foreign
unmanufactured construction material
by more than 6 percent, then the con-
tracting officer shall determine that
the cost of the domestic unmanufac-
tured construction material is unrea-
sonable.

[74 FR 14626, Mar. 31, 2009, as amended at 75
FR 53166, Aug. 30, 2010]

25.605 Evaluating offers
construction material.

(a) If the contracting officer has de-
termined that an exception applies be-
cause the cost of certain domestic con-
struction material is unreasonable, in
accordance with section 25.604, then
the contracting officer shall apply
evaluation factors to the offer incor-
porating the use of such foreign con-
struction material as follows:

(1) Use an evaluation factor of 25 per-
cent, applied to the total offered price
of the contract, if foreign manufac-
tured construction material is incor-
porated in the offer based on an excep-
tion for unreasonable cost of com-
parable domestic construction mate-
rial requested by the offeror.

(2) In addition, use an evaluation fac-
tor of 6 percent applied to the cost of
foreign unmanufactured construction
material incorporated in the offer

of foreign

25.606

based on an exception for unreasonable
cost of comparable domestic unmanu-
factured construction material re-
quested by the offeror.

(3) Total evaluated price = offered
price + (.25 x offered price, if (a)(1) ap-
plies) + (.06 x cost of foreign unmanu-
factured construction material, if (a)(2)
applies).

(b) If the solicitation specifies award
on the basis of factors in addition to
cost or price, apply the evaluation fac-
tors as specified in paragraph (a) of
this section and use the evaluated price
in determining the offer that rep-
resents the best value to the Govern-
ment.

(c) Unless paragraph (b) applies, if
two or more offers are equal in price,
the contracting officer must give pref-
erence to an offer that does not include
foreign construction material excepted
at the request of the offeror on the
basis of unreasonable cost.

(d) Offerors also may submit alter-
nate offers based on use of equivalent
domestic construction material to
avoid possible rejection of the entire
offer if the Government determines
that an exception permitting use of a
particular foreign construction mate-
rial does not apply.

(e) If the contracting officer awards a
contract to an offeror that proposed
foreign construction material not list-
ed in the applicable clause in the solic-
itation (paragraph (b)(3) of 52.225-21, or
paragraph (b)(3) of 52.225-23), the con-
tracting officer must add the excepted
materials to the list in the contract
clause.

[74 FR 14626, Mar. 31, 2009, as amended at 75
FR 53166, Aug. 30, 2010]

25.606 Postaward determinations.

(a) If a contractor requests a deter-
mination regarding the inapplicability
of section 1605 of the Recovery Act or
the Buy American Act after contract
award, the contractor must explain
why it could not request the deter-
mination before contract award or why
the need for such determination other-
wise was not reasonably foreseeable. If
the contracting officer concludes that
the contractor should have made the
request before contract award, the con-
tracting officer may deny the request.
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